Description of Issues/Recommendations

This Section describes the issues evaluated by the Rec6 CWG and, where appropriate, the proposed recommendations to address such issues.    Except as otherwise noted, these recommendations are supported by a consensus [possible designations: full consensus/consensus/strong support but no consensus/divergence] of the members of the Rec6 CWG.    Where no consensus was reached (as described below), instead of recommending specific changes, the Rec6 CWG offers its views and asks for the current language to be re-assessed in light of those views. 

​​​​​​​​​​​​​​​​​​​​​​​​​​​1.      Definition of the ‘Morality’ & ‘Public Order Objection’ in AGBv4.

Issue: The Rec6 CWG objects to definition of the phrase “Morality and Public Order Objection.”  In AGBv4, this is defined as follows:

“Morality and Public Order Objection – The applied-for gTLD string is contrary to generally accepted legal norms of morality and public order that are recognized under international principles of law.”

This proposal incorrectly implies that there are generally accepted legal norms that are recognized under international law.     

Recommendation 1.1 (Consensus):  ICANN should move the references to Morality & Public Order in the Draft Applicant Guidebook as far as these are being used as an international standard and replace them with a new term.    Further details about what is meant with the new term would need to be worked out to ensure that it does not create any confusion or contravene other existing principles such as principle G.
Recommendation 1.2:  (Divergence): The Rec6 CWG suggests one of the following terms be considered in lieu of the term “Morality and Public Order”:
a.
"Objections Based on the Principles of Ordre Publique"  
b.
"Public Order Objections"
c.
"Public Interest Objections" 
d.
"Objections Based on General Principles of International Law'     
Explanation of Divergence:  Some Rec6 CWG members prefer “Objections Based on the Principles of Ordre Publique” because this term has a specific legal meaning under European law.  Since the English translations of this term do not translate properly, the full meaning of this term is lost in translation.  Others prefer the English translations, noting that legal training should not be necessary to understand the requirements of the Applicant Guidebook.
2. International Principles of Law.
Issue: The phrase “international principles of law” is nebulous and ill-defined.   
Recommendation No. 2.1 [ (Consensus)]:  ICANN should seriously consider adding to other treaties to be added as examples in the Draft Applicant Guidebook, noting that these should serve as examples and not be interpreted as an exhaustive list.  For example, the following treaties could be referenced:

· Universal Declaration of Human Rights (1948)  

· Declaration on the Elimination of Violence against Women

· International Covenant on Economic, Social and Cultural Rights (1966)

· International Covenant on Civil and Political Rights (1966)

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984)

· International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families (1990)

· Convention on the Elimination of all Forms of Discrimination against Women (1979)

· Slavery Convention

· Convention on the Prevention and Punishment of the Crime of Genocide

· International Convention on the Elimination of All Forms of Racial Discrimination (1966)

· Convention on the Rights of the Child (1989)

Recommendation No. 2.2 [(No Consensus)]: The Applicant Guidebook should allow individual governments to file a notification that a proposed TLD string is contrary to their national law. 
Recommendation No 2.3 [(Consensus)]: The Applicant Guidebook should refer to “principles of international law” instead of “international principles of law.”
3. Quick Look Procedure.
Issue: 

The current Quick Look Procedure in AGBv4 is intended to enable the “expeditious review of objections and, where appropriate, the dismissal of objections that are frivolous or abusive”
. While the Rec 6 CWG believes the existence of a Quick Look Procedure can be useful, the concerns outlined below were raised by some members and relate to the use of the terms “manifestly” and “abusive”. 

While the dictionary use of the term “manifestly” may be generally understood
, there are currently no guidelines other than some illustrative examples for a panel to determine the standard that would apply in order for an objection to be declared manifestly frivolous or abusive (or otherwise). This can create uncertainty for potential applicants for controversial strings, especially where such strings can be considered objectionable only to certain groups.
Concerns were also expressed by some members of the Rec 6 CWG over the possibility of certain objectors “outspending” applicants in filing multiple objections, and whether such acts would constitute “abuse of the right to object”
. 
Recommendation 3.1[?]: The Rec 6 CWG recommends that further and more explicit guidelines, such as common examples from a substantial number of jurisdictions where the term “manifestly” has been defined through judicial decisions, and in particular where such analysis was in the context of disputes relating to Principles of Ordre Publique, be added to the Quick Look Procedure.

Recommendation 3.2[?]: Further guidance as to the standards to determine what constitutes an abusive objection is needed.
4.      Outsourcing of Dispute Resolution Process
Issue:
Outsourcing the dispute resolution process for objections to a third party provider raises the concern that the third party may be viewed as unaccountable and as circumventing the ICANN board’s ultimate responsibility for the decisions to approve/reject a new gTLD.  
Recommendation 4.1: There should be a  dispute resolution service provider (DRSP) charged with administering the procedural aspects of the objection proceedings, as provided for in AGBv4, including recommending relevant experts who will provide advice to facilitate the Board’s evaluation of the objection. It is understood that the DRSP will not be providing any recommendations or advice to the Board regarding the outcome of an objection proceeding.  The DRSP should be appointed by the Board under contract for a fixed period of time appropriate for the applications timetable.  As in all other areas of ICANN policy the Board will ultimately decide whether to adopt or reject the advice of the DRSP.

5.     Threshold for Board decisions to reject an application based on objections.

Issue:
Should there be a higher threshold for approving or rejecting third party objections to TLD applications?

Recommendation 5.1 [(Divergence)]:  A supermajority board approval should be required in instances where the Board votes against the advice of the DRSP with respect to Rec6 issues.   
Recommendation 5.2 [(Divergence)]:  A supermajority board approval should be required in instances where the Board votes to reject a new gTLD application due to Rec6 issues.   The normal voting thresholds should otherwise apply to Board decisions related to Rec6. (Milton?)

6.      Expertise of the ICC as DRSP

Issue:
The Rec6 CWG evaluated whether the International Centre of Expertise of the ICC is the appropriate entity to serve as the third party provider to provide dispute resolution services for Rec6 issues.
Statement 6.1 [(Divergence)]: The Centre of Expertise of the ICC is not the appropriate body to act as the Dispute Resolution Provider (DRSP) for the resolution of disputes relating to ‘morality and public order’. 
Statement 6.2 [(Divergence)]: The International Centre of Expertise is part of the ICC but not necessarily affiliated with the types of disputes that the ICC is mandate to decide. (Bertrand de La Chapelle)
.

Statement 6.3 [(Divergence)]:  One entity that could be assigned to hear disputes arising out of ‘morality and public order’ could be the Permanent Court of Arbitration, which is a Treaty-established organization.

Recommendation 6.3 [(Divergence)]
Where objections relating to ‘morality and public order’  are raised and require a dispute resolution process, these should be carried by adjudicators and entities that have an expertise in interpreting law instruments of public international law and relating to human right and/or civil liberties.
Explanation of Divergence:  
The main fear expressed has been that the Centre of Expertise of the ICC has a limited mandate to resolve disputes that are commercial in nature. (“Created in 1976, the ICC International Centre for Expertise has built up unique access to experts in every conceivable subject relevant to business operations.” http://www.uscib.org/index.asp?documentID=3261#Created).  Various views were expressed that freedom of expression and ‘morality and public order’ are not forms of commercial arbitration; therefore, the ICC is not the appropriate venue. (Konstantinos Komaitis, Milton Mueller, Robin Gross).  
The PCA’s “caseload reflects the breadth of PCA involvement in international dispute resolution, encompassing territorial, treaty, and human rights disputes between states, as well as commercial and investment disputes, including disputes arising under bilateral and multilateral investment treaties - http://www.pca-cpa.org/showpage.asp?pag_id=1027”  (Recommendation by Konstantinos Komaitis) 

However, some Rec CWG members expressed discomfort with making statements about the capacity of a specific service provider, without first engaging in a dialogue with the provider.  It may be preferable to provide guidance as to what qualities ICANN should seek when selecting the DRSP.  This could serve to guide the Board in its choice of DRSP and guide the DRSP in its implementation.  
7.     Incitement to discrimination criterion.
Issue:  The Rec6 CWG explored whether incitement to discriminate should be a criteria to be evaluated with respect to a new gTLD string.   The AGBv4 provides: 
“Incitement to or promotion of discrimination based upon race, color, gender, ethnicity, religion or national origin;”


Recommendation 7.1 [Consensus?]:  This criteria should be retained, but rephrased as follows:
“Incitement to and instigation of discrimination based upon race, color, disability, gender, actual or perceived sexual orientation or gender identity,  political or other opinion, ethnicity, religion, or national origin.”

8.      The use of ‘incitement’ as a term for the determination of morality and public order.

Issue:
The Rec6 CWG explored whether the existence of new gTLD string can ever lead to incitement that should trigger a Rec6 objection.  As a result, replacement of the word “incite” or “incitement” was examined.
Statement 8.1 (Divergence):  The use of the phrase “incitement to” is acceptable because it is used in international treaties to address Rec6 concerns.  However, using “promotion of” should be eliminated.
Statement 8.2 (Divergence):  The use of the word “incitement” should be supplemented with the term “instigation” (KK suggestion?).  
9.     String only?   

Issue:
The Rec6 CWG evaluated whether Rec6 objections should be judged only on the basis of the string proposed, not on other factors such as who the applicant is, how they are proposing to use the string (content), etc.  In order to do so, the Rec6 CWG is concerned that ICANN may be delving into issues of content of the websites.   Evaluating content is outside the scope of ICANN’s mandate.

Recommendation 9.1: The DRSP should conduct its analysis on the basis of the string in itself. It could, if needed, use as additional context the intended purpose of the TLD as stated in the application.


10.      Universal Availability Objective with Limited Exceptions.
Issue: The Rec6 CWG evaluated whether selective blocking by countries that object to a string due to morality and public order concerns would lead to new gTLDs not being universally available.  With an improved procedure to address Rec6 concerns, there should be reduced instances of blocking of new gTLDs.
Statement 10.1:  The Rec6 CWG hopes that the mechanisms it proposes in this report will 
help limit blocking of whole TLDs at the national level.  Blocking of TLDs should remain exceptional and be established by due legal process. The group also recognized that reduced blocking of TLDs is of little value if the result is that the opportunity to create new TLDs is unduly constrained by an objection process. The absence of blocking is of little value if it creates a name space that does not reflect the true diversity of ideas, cultures and views on the internet.
11.      Independent Objector

Issue:  Should ICANN allow the use of an independent objector to bring objections based upon concerns of morality and public order? Members of the Rec6 CWG are concerned that use of an independent objector may create a process that is ripe for abuse, with the independent objector being accountable to no one for its actions.

Recommendation 11.1:  The Rec6 CWG
 proposes modifications to the mandate and function of the Independent Objector as described in section 3.1.5, without changing its scope. Unlike the current intention as expressed in the DAG, it is suggested that the Independent Objector may not initiate an objection against a string if no community or government entity has expressed an interest in doing so. The Independent Objector  must not encourage communities or governments to file objections, however the Independent Objector should be mandated to:



2)
 Provide procedural assistance to groups unfamiliar with ICANN or its processes that wish to register an objection;

3) 
Receive, register and publish all objections submitted to it by bonafide communities and governments of all levels (which can demonstrate direct impact by the proposed application);

4)
 Perform a "Quick look" evaluation on objections against a specific set of criteria of what is globally objectionable, to determine which ones are to be forwarded to the Board for consideration as legitimate challenges to applications;

5)
 Be given standing for objections which survive "Quick Look" evaluation, but whose backers lack the financial resources and/or administrative skills necessary to process their objections;

The scope of the Independent Objector -- limited to filing objections based only on Community and Public Policy grounds -- is unchanged from the current DAG. Applications processed by/through ALAC or the GAC are not required to use this process. Organizations using this process will be expected to pay a fee to register objections, though this may be waived for small groups without sufficient financial means.

As the potential exists for the position of Independent Objector to be misused to harass or impede a legitimate applicant, special attention must be given to the transparency of the IO's actions. All correspondence is by default open and public unless required otherwise to protect privacy or other rights.

The "independence" of the Independent Objector relates to the role's unaffiliation with any applicant or contracted party. The Independent Objector role remains accountable to ICANN with regards to its integrity and fairness.
(recommendation by Evan Leibovitch)

12.      Timing of Rec6 Dispute Resolution

Issue:  The Rec6 CWG explored whether the dispute resolution process for Rec. 6 objections should be resolved sooner in the process to minimize costs. 
Recommendation 12.1 [(Divergence?)]:   Applicants should be encouraged to attempt to identify possible sensitivities before applying and where possible try to consult with interested parties that might be concerned about those sensitivities to see how serious the concerns are to possibly mitigate them in advance.  (Gomes)
Recommendation 12.2[(Divergence ?]:   The dispute resolution process for Rec. 6 objections should be resolved sooner in the process to minimize costs.  (De La Chapelle)
Recommendation 12.2 [(Divergence)]:   Applicants should be informed of Rec6 complaints as early as possible to allow applicants to decide whether they want to pursue the string. (Gomes)
Explanation for Divergence: Some Rec6 CWG members noted that there may be reason to delay bringing an objection until later in the process.    Delaying the filing of an objection could result in eliminating fees for applicants that are not likely to pass the evaluation phase or otherwise withdraw their application.
13.     Standing of Governments to file objections.
Issue: It is unclear under the Applicant Guidebook whether governments are allowed to assert community objections to any type of application.   
Recommendation 13.1:  Governments should be granted the opportunity to file community objections to any type of application (community or otherwise).   [Any country (as well as any province, state or city) could file an objection, but that could go through the same process as any other community objection.]

14.      Expanded use of the Community Objections.

Issue:
The Rec6 CWG considered whether government community objections based on national law/interests should trigger a full dispute resolution process, lead to blocking or trigger alternative procedures.  The fee structure for governments to file community objections should be clarified, for both the objector and the responder.
 Recommendation 14.1: In addition to, or instead of, an 'Objection Based on General Principles of International Law' (note:  or whatever new title is chosen per Recommendation 1.2) ICANN Advisory Committees have the possibility to use the 'Community Objection' procedure.  A "Community Objection" can be filed if there is substantial opposition to the gTLD application from a significant portion of the community to which the gTLD string may be explicitly or implicitly targeted.  Procedures for such objection are detailed throughout Module 3 of the Applicant Guidebook (but in particular Sections 3.1.1, 3.1.2.4, 3.1.3, 3.3.4 and 3.4.4).    In the current formulation, for such an objection to be successful the objector must prove that:
· The community invoked by the objector is a clearly delineated community; and
· Community opposition to the application is substantial; and
· There is a strong association between the community invoked and the applied-for gTLD string; and
· There is a likelihood of detriment to the community named by the objector if the gTLD application is approved.
· Denial of the application does not infringe the applicant’s right to engage in legal criticism or political dialogue regarding the community 
The CWG recommends that the fees for such objections by Advisory Committees be lowered or removed.  The CWG also recommends that staff explore ways to reasonably lower the required standard for a successful Advisory Committee objection in the areas of standing (3.1.2.4), level of community opposition (3.4.4) or likelihood of detriment (3.4.4).  
Explanation of Recommendation 14.1: Currently, there is a fairly high threshold to achieve a successful Community Objection.  ICANN could consider looking into a slight lowering of this threshold for Objections from Advisory Committees.   For example, the current detriment standard is -- 'There is a likelihood of detriment to the community named by the objector if the gTLD application is approved'.    For Advisory Committee Objections, this could be lowered to 'possibility of detriment' (just an example).    This would obviously give some more weight to Advisory Committee objections, versus those from other Objectors.     The rationale would simply be that Advisory Committees have a slightly stronger voice in the process -- for communities they represent.

Recommendation 13.2 [(Consensus)]:

ICANN Advisory Committees should be able to file an objection based on Rec 6 without paying a fee and any responses to such objection would also be allowed without fees.   Any other governmental objection should be accompanied with the same filing/responding fees as applicable to other objections.



15.     Guidebook Criterion 4.
Issue:
The CWG questioned whether Criterion 4 was necessary in light of the expanded use of the Community Objection as described above. 
Recommendation 15.1[ (Divergence?)]:  
Criterion 4 is needed in addition to the Community Objection.  However, the current language should be revised to read: “A determination that an applied-for gTLD string would be contrary to specific principles of international law as reflected in relevant international treaties.”
Recommendation 15.2[ (Divergence)].  Criterion 4 is no longer needed.

Reason for Divergence:  Although there was [consensus][strong support but no consensus] for the deletion of the phrase: generally accepted legal norms of morality and public order,  the concern remains among some Rec6 CWG members that the remaining phrase as suggested in Rec. 15.1 results in an overly broad standard.

16.  Next Steps for Rec6.

 Issue: The Rec6 CWG did not have sufficient time to reach consensus or even rough consensus on several details related to the issues discussed in this Initial Report. 
Recommendation 16.1 [(Divergence)]: The Rec6 CWG recommends that the ICANN New gTLD Implementation Team form a Recommendation 6 Community Implementation Support Team (Rec6 CIST) to provide input to ICANN Implementation Staff as they further refine implementation details for Recommendation 6.
� Explanatory Memorandum on the Quick Look Procedure issued by ICANN staff, dated 28 May 2010.


� E.g. the Merriam-Webster Dictionary defines “manifest” as that which is “readily perceived by the senses and especially by the sight”, or “easily understood or recognized by the mind” (and thus synonymous with the word “obvious”).


� For example, if the application is for a controversial string and numerous groups, after consultation with one another, each file objections to it, would this constitute harassment of the applicant (as envisaged under the current Quick Look Procedure)? If not, would these objections be consolidated pursuant to Section 3.3.2 of AGBv4, and, if so, does this mean that the applicant would either not have to pay, or would pay only a single, lower, fee to respond to the consolidated objections? Under Section 3.3.2 of AGBv4, it is the DRSP which determines whether to consolidate and as such this is done prior to the appointment of a Panel and thus before the Quick Look Procedure applies.








� There is nothing close to consensus on this, unless it is clearly specified that a national law objection by itself does not provide sufficient basis for a decision to deny a TLD application. This provision  must also make it clear that it may contravene some national laws to deny an application based on criteria that are not illegal in the TLD applicant’s (or target market’s) country. Perhaps there could be a “counter-objection” allowing governments to protest objections against what would be a lawful application in their jurisdiction (e.g., .gay) 





National laws conflict. There is no way around that. We cannot give 220 different entities veto power and the right to contravene the freedoms guaranteed by law in other countries. Preferably, this whole section should be stricken from the report.


�Well done. This is what I have proposed. 


�Be consistent about names in 6.1, 6.2 and 6.3: either delete them all or include them all.


�These changes were made to reflect more accurately the CWG’s views. There is no established “objective of universal accessibility” in the ICANN mission, core values or bylaws. There is widespread divergence within the CWG on the question of what price one is willing to pay to avoid blocking, and different views on the inevitability of blocking


�This is too close to “initiating an objection”


�If this is the explanation for 14.1, I do not support it, and I suspect that many others don’t either. The point of giving AC’s objection rights was NOT this, it was that some objections may not qualify as community objections. The point was NOT to lower the bar for a successful objection, but to include a class of potentially legitimate objections that might otherwise not have a home. 





12

