The use of the Centre of Expertise of the ICC as the DRSP

This is issue has only been peripherally discussed so far and the statement below does not include the views of all the participants in the Rec6 CDG-WG.

· The Centre of Expertise of the ICC is not the appropriate body to act as the Dispute Resolution Provider (DRSP) for the resolution of disputes relating to ‘morality and public order’. The main fear expressed has been that the Centre of Expertise of the ICC has a limited mandate to resolve disputes that are commercial in nature. (“Created in 1976, the ICC International Centre for Expertise has built up unique access to experts in every conceivable subject relevant to business operations.” - http://www.uscib.org/index.asp?documentID=3261#Created). Various views were expressed that freedom of expression and ‘morality and public order’ are not forms of commercial arbitration; therefore, the ICC is not the appropriate venue. (Konstantinos Komaitis, Milton Mueller, Robin Gross)
· The International Centre of Expertise is part of the ICC but not necessarily affiliated with the types of disputes that the ICC is mandate to decide. (Bertrand de La Chapelle)

Recommendation 

Where objections relating to ‘morality and public order’ (I guess this terminology will be replaced) are raised and require a dispute resolution process, these should be carried by adjudicators and entities that have an expertise in interpreting law instruments of public international law and relating to human right and/or civil liberties. One entity that could be assigned to hear disputes arising out of ‘morality and public order’ could be the Permanent Court of Arbitration, which is a Treaty-established organisation. The PCA’s “caseload reflects the breadth of PCA involvement in international dispute resolution, encompassing territorial, treaty, and human rights disputes between states, as well as commercial and investment disputes, including disputes arising under bilateral and multilateral investment treaties - http://www.pca-cpa.org/showpage.asp?pag_id=1027”  
(Recommendation by Konstantinos Komaitis)
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