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CCDN DRAFT Comments on New Sponsored Top-Level Domains
The Copyright Coalition on Domain Names (“CCDN”) is made up of leading copyright industry trade associations; performance rights organizations; and copyright-owning companies.  Its participants share the common goal of maintaining public access to Whois data, and improving its accuracy and reliability, as a key enforcement tool against online copyright infringement.  CCDN appreciates this opportunity to comment on applications for new sponsored Top Level Domains.  
Copyright owners have a significant interest in the expansion of the domain namespace.  As more top level domains are added, the opportunities for online copyright infringement may increase.  The ability to quickly and easily identify the parties behind that infringing activity therefore becomes increasingly important. Accurate and accessible Whois is an essential tool in this process.  
In principle, expansion of the domain namespace may pose less of a threat to intellectual property owners when the expansion is limited to “sponsored” top level domains (“sTLDs”), those domains for which only members of a specific community may register a name.  During the public comment period for the 2000 round of new TLDs, the CCDN filed a comment which sought to set out ground rules for operating new top level domains.  See 

http://forum.icann.org/newtlds/3969E400000004E1.html.  Among these ground rules were the provision of accurate, publicly accessible Whois data, including registrant contact data, and effective enforcement of charter compliance, to ensure that only members of the sponsored community may register in the TLD.  While the CCDN suggested other ground rules in that comment, for the purposes of the current comment, we will focus specifically on Whois and charter compliance.  In particular, we offer no comment on the technical feasibility of any of these applications, nor on the likelihood that they will be able to achieve their stated objectives on behalf of the communities in question. 
In 2000, ICANN recognized three new sTLDs: .aero, .coop, and .museum.  The sponsoring organizations for each of these sTLDs engage in gatekeeping functions such that only the members of the sponsored community may register in that domain space.  This added oversight greatly reduces the likelihood that registrants in those domain spaces will be engaged in copyright infringement, or that they will be able to evade identification if they do.   In addition, the final registry agreements between ICANN and each sTLD registry require the provision of publicly accessible, robust Whois information, with each sTLD providing more data elements than are required for the open TLDs.  See e.g., .aero TLD Sponsorship Agreement, Attachment 15: Public Whois Specification, at http://www.icann.org/tlds/agreements/aero/sponsorship-agmt-att15-17dec01.htm.  

The CCDN believes that the breadth of the community eligible to register in a sponsored TLD, and the ability and willingness of the sponsoring organization to provide for a robust gatekeeping function, are critical factors that the evaluation team should take into account.  When the proposed boundaries of the community are so wide or ill-defined as to make it impossible to effectively enforce charter compliance, or when the proposed sponsoring organization is ill-equipped or unwilling to invest resources in enforcing eligibility requirements, the application for a new sTLD should not be approved.  Furthermore, while every TLD should offer a publicly accessible Whois service and should take steps to ensure the accuracy of registrant contact data, the means of implementation may vary depending on the breadth and enforceability of the registrant eligibility definition.   For example, for sTLDs with a clear and narrow definition of the relevant community that is vigorously implemented by the sponsoring organization, the provision of extensive categories of Whois data may be less important in achieving the transparency and accountability that is the main goal of such a service.   The assurance of charter compliant registrations should, if properly enforced, provide added protection for copyright owners, consumer protection agencies, parents, and others who otherwise rely upon Whois data to know with whom they are dealing online.  To put it another way, CCDN believes that the relationship between policing of charter compliant registrations and the provision of robust Whois data is a sliding scale.  As the burden increases at one end of that scale, it accordingly decreases on the other.

On March 31, 2004, ICANN posted portions of the applications for 10 new sTLDs.  See Public Comments for Proposed Sponsored Top-Level Domains, at http://www.icann.org/tlds/stld-apps-19mar04/stld-public-comments.htm.  Of the 10, the CCDN has concerns with a number of these applications, specifically in the context of Whois provision and the assurance of charter compliant registration.  As a general comment, we note that there are some ambiguities in the plans of nearly all the applicants with regard to the Whois data elements that would be made available to the public, and look forward to learning more details about their plans as the approval process moves forward.
.asia
The CCDN’s main concern with this application is that it is not, strictly speaking, a sponsored TLD.  The application sections available on ICANN’s website do not indicate what gatekeeping functions will be implemented, if any, stating simply that the registry will “serve the Pan-Asia and Asia Pacific community.” See http://www.icann.org/tlds/stld-apps-19mar04/asia.htm.  This is so broad a community as to effectively render the .asia domain space an open TLD.  In addition, the application is unclear as to what Whois contact data would be provided, stating that “[c]ontact information, consistent with ICANN guidelines” would be provided. See id.  
.mail 

This proposed sTLD would be open to anyone who has already registered a domain name in any other TLD (including ccTLDs), whether sponsored, unsponsored, or open.  See http://www.icann.org/tlds/stld-apps-19mar04/mail.htm.  This seems indistinguishable from an open TLD.  It is not clear from the application how the .mail Whois service will operate.  

.mobi
According to the application, the .mobi domain space is limited to the following stakeholders: “individual and business consumers of mobile devices, services and applications; mobile content and service providers; mobile operators; mobile device manufacturers and vendors; and IT technology and software vendors who serve the mobile community.” See http://www.icann.org/tlds/stld-apps-19mar04/mobi.htm.  At its broadest, it seems to allow registrations in .mobi for anyone with mobile phone service.  This is potentially a huge number of people (over 1 billion, as the application itself states) suggesting, as with .asia, that .mobi is not really an sTLD, but an open TLD.
The Whois provisions detailed in the application are, when compared with other applications, relatively good.  The application details a non-exhaustive list of data elements, though it limits the Whois contact elements for the registrant to only the registrant’s name and postal address. See id.  The CCDN applauds the applicants’ commitment to implementing a Whois query system requiring registrars to provide “complete and up-to-date data.” Id.  However, because the potential registrant pool is so large, more Whois information should be provided, particularly registrant contact data (e.g., registrant email, telephone, and fax numbers to be returned in Whois queries, in addition to the registrant’s name and physical address).
.tel (Pulver.com)

This application seeks to provide a domain namespace in order to “map[] legacy telephone numbers to the Internet address information required by IP-enabled communications applications and services.”  See http://www.icann.org/tlds/stld-apps-19mar04/tel-pulver.htm.  This does not seem to be functionally different from the ENUM project, see http://www.enum.org/, thus begging the question how this application relates to ENUM and whether this new sTLD is necessary or appropriate.  The sponsored community is described as IP Communications Service Providers, (“IPCSPs”) which are entities providing “IP-based communications services to individual subscribers.” See http://www.icann.org/tlds/stld-apps-19mar04/tel-pulver.htm.  While the application states that this includes “enterprises, universities, government agencies, as well as incumbent and emerging IP-based communications service providers,” id, it is not exactly clear what organizations, or even individuals, this might include.  This lack of clarity suggests that the sponsored community may be very broad.

Most troubling, the application seeks to create a Whois scheme that would not include any contact information for the actual users of the domain name.  Rather, the registrant for any registered domain name would be the IPCSP itself.  See id.  This is analogous to proxy registration services in the gTLD space, which are authorized by Section 3.7.7.3 of the Registrar Accreditation Agreement.  See http://www.icann.org/registrars/ra-agreement-17may01.htm.  Registrars providing those services, though, are legally obligated to reveal the actual registrant’s contact information when presented with “reasonable evidence of actionable harm” in connection with the actual registrant’s domain name. See id.  The .tel application makes no mention of a comparable provision.
.tel (Telnic)
This application is very similar to Pulver.com’s .tel application.  Likewise, it also raises serious issues as to the size of its sponsored community, as it is defined as “individuals and/or businesses who wish to have a universal identity, brand or name, in the Internet-Communications space.”  See http://www.icann.org/tlds/stld-apps-19mar04/tel-telnic.htm.  This potentially includes anyone who wants to register a domain name, suggesting as with some of the other TLD applications noted above, that .tel is in fact an open TLD.  With regard to Whois, the Telnic application does state it will provide registrant data, but not what registrant data.  The description is so general as to make it very difficult to assess whether it is or is not adequate.  With respect to registrant contact data, the application states that “the sTLD will strive to maintain open access to registrant information to the extent compatible with applicable privacy laws and sTLD policy of treating all registrants equitably.” See id.  This lack of clarity as to the size and contour of the sponsored community, and the sTLD’s proposed Whois service could present a serious problem with respect to transparency and accountability. 
CCDN would welcome the opportunity to discuss these or any of the other applications in more detail with members of the evaluation team, and/or with representatives of the proposed sponsoring organizations, specifically in order to clarify the applicants’ positions on Whois and charter compliance.  Please do not hesitate to contact us with any questions you may have.
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