



eBay Inc. submits these comments on Whois in response to ICANN’s solicitation found at http://www.icann.org/public_comment/#whois-comments-2007 
In short, eBay strenuously objects to motions #1 and  #3 and urges the GNSO to reject those motions while adopting motion #2.  

eBay is the world’s largest online trading community and has the world’s leading e-commerce brand.  We rely upon speedy, convenient access to the Whois database in the generic Top Level Domains, and refer to it frequently virtually every day.  We use Whois to support a variety of efforts, including:

· defending the integrity of our online marketplace by protecting our more than 212 million registered users against fraud and misconduct;
· preventing the consumer confusion that would result from erosion of our famous brands and marks; 

· managing our own large portfolio of domain names; 

· and combating the scourge of phishing attacks and similar online scams, of which eBay is frequently targeted.
We have participated actively in the debate at ICANN regarding Whois, including by submitting public comments on at least three previous occasions (July 2004, February 2006, January 2007 – links at the end of this submission).  eBay is an active member of the GNSO’s business constituency, and an eBay employee participated extensively in the work of the Whois Working Group which issued its report in August.  

The Working Group was chartered to  address unresolved issues in the so-called “OPOC proposal,” under which most of the data now publicly accessible through Whois would be hidden, and the contact information of an “operational point of contact” would be substituted for it.   Most of the issues had been identified in eBay’s comments (and those of many other entities) submitted in January 2007.  
As eBay noted in its submission at that time, three main problems with the OPOC proposal were that (1) the scope of the OPOC’s responsibilities is not clearly defined; (2) there are no performance standards applicable to the OPOC; and (3) there is no fallback mechanism under which entities with a legitimate need could gain access to the data that would be hidden. Unfortunately, despite the hard work of Working Group members in more than a dozen meetings over several months, none of these problems has been resolved. 
As it currently stands, if the OPOC proposal were implemented, eBay would be unable to contact the registrant of a domain name that includes eBay’s famous mark, and/or that is involved in a phishing exploit. eBay could seek to contact the OPOC listed by the registrant; but that party might have no way of contacting the registrant, and indeed might be unaware that it has been designated as the “operational point of contact” for the domain name.  Even if the OPOC did in fact know the contact details of the registrant, it would be under no obligation to disclose these to eBay, even in a situation in which an active phishing site was in operation. And no alternative mechanism would exist under which eBay could obtain this information from the registrar (or registry in the case of a “thick registry”).  Working Group members could not even agree on the proposition that private sector entities like eBay would be entitled to invoke such an alternative access mechanism under any circumstances short of filing a lawsuit and seeking a court order. 

ICANN should not pursue the OPOC proposal any further at this time.  Certainly it should not “endorse” this flawed and problematic procedure, as Motion #1 would do (see pages 9-10 of link for text of motions).  eBay urges the Council to reject Motion #1.  

Motion #2 is sensible.  Whatever ICANN ultimately does in the field of Whois policy would benefit from an objective, factual study of the uses and abuses of Whois data, and the emerging role of proxy and private registration services.  

Motion #3, proposed by the chief author of the OPOC proposal in the event that his model is not endorsed by the Council, would eliminate all the provisions in ICANN’s contracts with registrars and registries that govern the collection, publication and use of contact data of domain name registrants.  This would be simply irresponsible.  A system of public access to Whois data that has been part of the domain name system since its inception, and that has worked to the clear benefit of all Internet users, would be demolished over the next year.  What would replace it?  Probably chaos, in which some registrars and registries collected this data, others did not, and those that did either sold it to the highest bidder or otherwise exploited it for competitive advantage. Access by the public would be an afterthought at best.   If ICANN were even to seriously entertain this option, its credibility with businesses and governments would be badly tarnished, and its stewardship of the domain name system would be called into question.    
eBay is not simply calling for the status quo.  As noted in our previous submissions, we believe that the current Whois system can and must be improved, especially with regard to the accuracy of Whois data, and with regard to the hiding of this data through proxy and private registration services. The time, knowledge and energy of ICANN participants would be far better devoted to these goals than to any further pursuit of the OPOC proposal. 

Thank you for considering eBay’s views.  Further information concerning eBay’s views may be found at the following links, or please contact the undersigned. 

2004 comments:  http://gnso.icann.org/mailing-lists/archives/whois-tf3-report-comments/msg00024.html.
2006 comments: 
" 

http://forum.icann.org/lists/whois-comments/msg00033.html 


2007 comments: http://forum.icann.org/lists/whois-services-comments/msg00018.html 

Respectfully submitted,  
Richard Nessary 

Associate General Counsel

Intellectual Property

eBay Inc.   
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