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To:
ICANN

At: 
whois-comments@icann.org
Re:
Formulation purpose Whois

Date:
February 8, 2006
Dear Madam, Sir,

I am the general counsel for the Foundation Brein in the Netherlands. I am responsible for, and oversee all legal actions taken by Brein.

BREIN

The BREIN foundation is the joint anti-piracy program of authors, artists and producers of music, film and interactive software; A unique bundling of forces of the entire entertainment industry in the fight against Intellectual Property theft. BREIN is the central contact for government, law enforcement, trade and media in the Netherlands with respect to all issues concerning the unauthorized copying and distribution of entertainment products both offline and online. BREIN is the Dutch acronym for "Protection Rights Entertainment Industry Netherlands" and also the Dutch word for "brain".

The participants in BREIN are:

· The music, video and interactive departments of the Dutch association for producers and importers of image and sound carriers, NVPI.
The Dutch Publishers Association, NUV , on behalf of the publishers of multimedia software.
· The Dutch association of phonogram retailers, NVGD.
· The international organisation of major motion picture producers, Motion Picture Association.
· The joint licensor of non-theatrical video performance rights, Videma.
· The Dutch association of film distributors, NVF. 
· The Dutch music rights collecting society Buma/Stemra on behalf of composers, text writers and music publishers. 
· BREIN also works with the international association of music producers, IFPI, and maintains regular contact with the Business Software Alliance and the international association of interactive distributors IDSA.

Use of Whois
In our efforts to combat piracy of music, film and interactive software (games) we use the Whois database as a first step in order to determine the operator of a website.

Concern

We understand that you are reviewing a change of the purpose of Whois to uses for technical issues. In legal proceedings against infringing parties opposing counsel might argue that such a change would bar BREIN from using the obtained Whois data, as this might be in violation of Dutch privacy regulations. If this argument would be honored by a judge, it would seriously hinder our fight against online piracy. 
Conclusion

Access to the Whois database and use of the data are necessary for the development of the internet as a viable E-commerce platform. Internet offenders need to be identifiable, or to quote the European Commission:
It is Internet offenders who themselves undermine the profitability and hence development of Internet services providing legal dissemination of IPR-protected material. E-Commerce will only be successful if Internet traders are able to make a legitimate profit on their activities. Internet-based offenders therefore retard the development of business on the Internet.
 

Brein and their affiliates therefore urge you not to adopt the proposed narrow formulation of the purpose of Whois (Formulation 1).

I trust to have informed you sufficiently. Please do not hesitate to contact me if you require any further information. 

Yours Sincerely, 

O.U. Delfos Visser

General Counsel BREIN
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