GNSO gTLD Registries Stakeholder Group Statement

Issue: Whois Policy Review Team Final Report
Date:
10 June 2012
Public Comment URL:
http://www.icann.org/en/news/public-comment/whois-rt-final-report-11may12-en.htm 
This statement on the issue noted above is submitted on behalf of the gTLD Registries Stakeholder Group (RySG).  The statement that follows represents a consensus position of the RySG as further detailed at the end of the document. The RySG statement was arrived at through a combination of RySG email list discussion and RySG meetings (including teleconference meetings).

The RySG thanks and compliments the Whois Policy Review Team (Whois RT), including both volunteers and ICANN staff members, for its long and hard work.  We have been actively involved in GNSO policy development work from the beginning so we fully appreciate the difficulty of the task.
We also want to express special appreciation to Kathy Kleiman for serving as the representative of the RySG on the Whois RT.  Not only did she spend long hours in support of the RT but she also did a good job of keeping the RySG informed and seeking input from us.

Our comments start off with a couple introductory comments followed by responses to specific sections of the report in chronological order.  To provide context, we often cite statements from the report and when we do so they are displayed in quotation marks with the text in a different font.
Introductory Comments
We note that in some cases, the report specifically makes reference to ‘ICANN the corporation’ and ‘ICANN the community’ while most often the term ‘ICANN’ is used without further specification.  For the sake of our comments, we assume that when not otherwise specified, the term ‘ICANN’ refers to ‘ICANN the community’.

In general, the RySG finds the recommendations in the report to be constructive but we believe that the targeted timeframes and some of the details of the recommendations do not respect the complexity of the issues, the diversity of the community and the critical bottom-up multi-stakeholder process that is of paramount importance in the ICANN model.  More details of our concerns are provided in the following comments.

Chapter 1: Executive Summary

Note that our comments here also relate to Chapter 8, Recommendations, so we will not repeat them for Chapter 8.
C. Debate
¶ 7, p.5 – We concur with the DT’s hope that the report “will inform future debate and consensus-based decision making” and we strongly believe that your work product will indeed do that.
¶ 2, p.6 – “Neither ICANN the corporation nor ICANN the community have seen the need to charge an individual or group as responsible for WHOIS. We find this a significant oversight and surmise that without such a coordinating effort, the small steps required for consensus may never be taken.”

· We agree that no ‘individual’ has been charged with the responsibility for Whois but we note that the GNSO has the responsibility for Whois policy development for gTLD names.

· We are not convinced that this is a ‘significant oversight’ because it is not clear that charging an individual with Whois responsibility would have made a big difference in Whois policy progress to date.  The fact is that there are strong diverging view points on Whois policy as you note in your report so it is extremely challenging to reach even a rough consensus.
· We also question your suggestion that only ‘small steps’ are required to reach consensus.

· At the same time we support your observation that a ‘coordinating effort’ might be beneficial going forward.

Recommendation 1 – Strategic Priority
¶ 2, p.8 – “. . the ICANN board should create a committee that includes the CEO.”
· It seems like overkill to have the CEO get involved at this detailed level.  In fact, it is not clear that the Board itself should be involved at this level.  It should be sufficient for the CEO and Board to have oversight of this strategic priority.

· The responsibilities of the committee seem reasonable but the membership of the committee could be made up of community members with staff support.

¶ 1, p.9 – “Advancement of the WHOIS strategic priority objectives should be a major factor in staff incentivization programs for ICANN staff participating in the committee, including the CEO.”

· Why would staff need to be incentivized to participate in the committee?  They should do what they are directed to do without needing extra incentives.
· Besides, giving them incentives such as making bonuses contingent on Whois policy development support could undermine the bottom-up multi-stakeholder process.  It would be inappropriate for staff to try to influence policy recommendations beyond a role of providing administrative support to facilitate the process.

Recommendation 4: Compliance
¶ a, p.11 – The RySG fully agrees with this statement in the report: “There should be full transparency regarding the resourcing and structure of its compliance function.”
¶ b, p.11 – “ . . ICANN should appoint a senior executive whose sole responsibility would be to oversee and manage ICANN’s compliance function. This senior executive should report directly and solely to a sub-committee of the ICANN Board.”

· The RySG does not support an ICANN Board that micromanages operational functions as is implied by these recommendations.  The ICANN Board, as with all effective Boards, should have clear oversight responsibility to ensure that strategic directives are followed and should delegate the operational tasks to staff who are accountable to the Board.
Recommendations 5-9: Data Accuracy
2nd full ¶, p.12 – The first and last sentences are contradictory:  “The WHOIS Data Reminder Policy is ineffective in achieving its goal of improving accuracy of data.” and “Simply put, no one knows what impact the policy has in improving the accuracy of WHOIS data.”  If no one knows what impact the Whois Data Reminder Policy has, how is it possible to definitely conclude that it is ineffective?
Recommendation 9, p.13 – “The ICANN Board should ensure that the Compliance Team develops, in consultation with relevant contracted parties, metrics to track the impact of the annual WHOIS Data Reminder Policy (WDRP) notices to registrants. Such metrics should be used to develop and publish performance targets, to improve data accuracy over time. If this is unfeasible with the current system, the Board should ensure that an alternative, effective policy is developed (in accordance with ICANN’s existing processes) and implemented in consultation with registrars that achieves the objective of improving data quality, in a measurable way.”

· How can the Board “ensure that an alternative, effective policy is developed” and still respect the bottom-up, multi-stakeholder policy development model?
· If there is no community consensus, does the RT expect the Board to make a top-down decision?
· During the long history of Whois policy work, the RySG has tried to constructively contribute to the development of Whois policy recommendations that address the concerns of all sides as best as possible and that reflect compromises that most stakeholders can support, and we plan to continue to do that going forward.

· But it must be recognized that it is not always possible to reach consensus in a diverse community with conflicting interests and it should not be concluded that the process failed in those cases.  Rather, that is a signal that it might be best to let market forces work rather than impose top-down regulation except in cases where security and stability are at risk.
Recommendation 10 – Data Access – Privacy and Proxy Services

¶ 4, p.14 – “The Review Team recommends that ICANN should initiate processes to regulate and oversee privacy and proxy service providers.”

· The RySG believes that this is a policy issue and therefore wants to first point out that the GNSO already has a process in place for this: Policy Development Process (PDP).
· Therefore we assume that the RT’s intent is that the Board initiate a PDP.

· The prerequisite to a PDP is the development of an Issues Report that defines the issues that should be investigated before initiating a PDP but the recommendation as worded by the RT seems to propose a policy, i.e., privacy and proxy service providers should be regulated.
· It is not the RT’s responsibility to propose policy nor did the AoC task the RT to do so.

· A more appropriate recommendation from the RT would be like this: “The Review Team recommends that the ICANN Board should initiate a PDP to investigate whether or not privacy and proxy service providers should be regulated and overseen by ICANN.”

· The RySG takes no position at this time whether privacy and proxy service providers should be regulated by ICANN.  That may be a good idea, but to ensure that a thorough process happens that involves all interested stakeholders and adequately evaluates all the issues in a way that PDP working groups are designed to do, we believe it is not a good idea to predispose the outcome.
¶ 7, p.14 – “The Review Team considers that one possible approach to achieving this would be to establish, through the appropriate means, an accreditation system for all proxy/privacy service providers.”  This is an idea that can be explored in a PDP and even further in the implementation of any policy recommendations that come from a PDP.
¶ 8, p.14 – “The goal of this process should be to provide clear, consistent and enforceable requirements for the operation of these services consistent with national laws, and to strike an appropriate balance between stakeholders with competing but legitimate interests. At a minimum, this would include privacy, data protection, law enforcement, the industry around law enforcement and the human rights community.”

· As noted earlier, the RT seems to be assuming a policy recommendation here.

· Regardless, when framed appropriately, the information in this paragraph can be used in an Issues Report and any resulting PDP.

¶’s 1, 2 & 3 on p.15 – The ideas in these paragraphs (e.g., graduated sanctions, incentives for voluntary accreditations, enforceable penalties, and a list of possible objectives for proxy/privacy providers) provide possible input to an Issues Report and any resulting PDP.

Recommendation 11 – Data Access – Common Interface
“It is recommended that the Internic Service is overhauled to provide enhanced usability for consumers, including the display of full registrant data for all gTLD domain names (whether those gTLDs operate thin or thick WHOIS services) in order to create a one stop shop, from a trusted provider, for consumers and other users of WHOIS services. 

“In making this finding and recommendation, we are not proposing a change in the location where data is held, ownership of the data, nor do we see a policy development process as necessary or desirable. We are proposing an operational improvement to an existing service, the Internic. This should include enhanced promotion of the service, to increase user awareness.”

· We assume that this recommendation relates to the legacy InterNIC Whois service that can be found at http://www.internic.net/whois.html .
· The RT seems to clearly recognize that this service needs improving.  In fact, as stated on the page itself, the site has apparently not been updated since 22 October 2001.  The service will return results for .aero, .arpa, .asia, .biz, .cat, .com, .coop, .edu, .info, .int, .jobs, .mobi, .museum, .name, .net, .org, .pro, and .travel but not for .tel, and  .xxx. The reference to Uwhois.com for information on ccTLDs only returns availability checks. The IANA published links for individual registry Whois services in the their root database is more useful.
· Basically, internic.net is a centralized Whois that is pulling results from the selected registries so it returns thick results for thick registries and thin data for thin registries.
· The RySG believes that the RT recommendation to ‘overhaul’ the InterNIC service deserves serious consideration.
· We believe that users and consumers would strongly appreciate a “a one stop shop, from a trusted provider”.

· We would go one step further to suggest that the one-stop shop could include thick registry data for all gTLDs using current data provided directly by registrars who are the owners of the data and have the contractual relationship with registrants.  This though would require a PDP in order to require compliance of applicable contracted parties.
Recommendations 12-14 – Internationalised Domain Names
Recommendation 12 on p. 17 – “ICANN should task a working group within six months of publication of this report, to determine appropriate internationalized domain name registration data requirements and evaluate available solutions (including solutions being implemented by ccTLDs). At a minimum, the data requirements should apply to all new gTLDs, and the working group should consider ways to encourage consistency of approach across the gTLD and (on a voluntary basis) ccTLD space. The working group should report within a year of being tasked.”

· How would such a WG fit into the other work that is presently underway on multiple fronts?  It would be essential to coordinate efforts and avoid duplication of activities.
· Would this be a PDP WG?  It would need to be to ensure that any consensus policy recommendations are enforceable.
· Considering the complexity of Whois and the diverse view points, a year likely would not be sufficient time. It seems very unlikely that this could be completed in time for new gTLDs entering the root but it is easy enough to handle that via contractual terms.
· We  appreciate the frustration of those who have worked on the IDN issues for years, and note and value their contributions, time and expertise. We recognize that new gTLDs likely will be going forward without solutions to all IDN issues, and appreciate the concerns surrounding that, but we have two observations: a) New IDN gTLDs shouldn't be held back as new ASCII gTLDs go forward, as new IDN gTLDs will be serving the international communities that are calling for them, and b) the IDN Whois issues must be solved properly via the multi-stakeholder model of ICANN, together with work coordinated with the IETF and other entities. 

· Overall the revisions necessary to the Whois protocol, and the policy necessary for the Whois data and services are not easy processes, and we do not agree that they have clear and inevitable solutions. We do agree with the Whois Review Team that the processes must move forward as quickly as possible, with the best communication possible, and with the funding and support required. But ultimately, ICANN must follow its processes, and the Community must be involved in the process.

Recommendation 13 on p.17 – “The final data model, including (any) requirements for the translation or transliteration of the registration data, should be incorporated in the relevant Registrar and Registry agreements within 6 months of adoption of the working group’s recommendations by the ICANN Board. If these recommendations are not finalized in time for the next revision of such agreements, explicit placeholders for this purpose should be put in place in the agreements for the new gTLD program at this time, and in the existing agreements when they come up for renewal.”

· As communicated in our comments for recommendation 12 above, we don’t think there is any way the data model could be finalized in one year; it is way too complicated with both technical and policy decisions that must be made first.  The good news is that that work on the data model is already underway in the IETF.  The bad news is that a GNSO PDP has not even been discussed yet and may be hard to charter until more is known about the data model.
· Putting aside how long it will take to finalize the data model, we can support this recommendation if the following is an accurate interpretation of it: “To the extent that the final data model, including (any) requirements for the translation or transliteration of the registration data, is approved by the GNSO Council as a consensus policy recommendation, that data model should be incorporated in the relevant Registrar and Registry agreements within 6 months of adoption of a GNSO PDP WG’s  consensus policy recommendations by the ICANN Board.” We seek to make clear that the Board's review and, if appropriate, approval, should follow the policy process of ICANN's Bylaws, i.e., the GNSO PDP. We further urge the ICANN Board to initiate such a GNSO policy-making process as rapidly as possible given the high importance of these issues.
· We believe that the only way the data model and resulting policy recommendations  could be completed in the time frame suggested by the RT is via a top-down instead of a bottom-up process and that would go against critical principles of Internet governance.
· If the RT is recommending that a working group be formed that is not in response to a GNSO PDP, we want to point out that the end result might not be as expeditious as the RT desires.  Except in emergency situations and then only for limited timeframes, the only way new policies can be incorporated into registry and registrar agreements is via the consensus policy process that is defined in the GNSO PDP, Annex A of the ICANN Bylaws.
· The RySG understands the urgency of this matter and supports anything that can be done to expedite the process as long as it does not compromise established processes that have been designed to ensure that all impacted stakeholders are represented and that all relevant issues are adequately addressed.
· The RySG believes that it would be faster to initiate a GNSO PDP as soon as possible than to form a separate working group and, after that group finishes its work, form a GNSO PDP WG.  Note that any experts that the RT envisioned making up the special WG could participate in the PDP WG.
Recommendation 14 on p.17 – “In addition, metrics should be developed to maintain and measure the accuracy of the internationalized registration data and corresponding data in ASCII, with clearly defined compliance methods and targets, as per the details in Recommendations 5-9 in this document.”

· This seems like a reasonable recommendation but accomplishing it will require completion of recommendations 12 & 13 first.
Recommendation 15 – Detailed and Comprehensive Plan (p.17)
“ICANN should provide a detailed and comprehensive plan within 3 months after the submission of the Final WHOIS Review Team report that outlines how ICANN will move forward in implementing these recommendations.”
· It is doubtful that this could be accomplished in 3 months even if it was done unilaterally by ICANN staff.

· But that would be completely contrary to the bottom-up multi-stakeholder ICANN model.

Recommendation 16 – Annual Status Reports (pp.17-18)
The RySG supports this recommendation.  Regular reporting, as frequent as possible, will contribute to accountability and transparency.
Chapter 8 – Findings and Recommendations
¶ 3, p.81 – “. . ICANN has adopted “the study” as a surrogate for action.”

· The RySG strongly believes that this assertion by the RT is wrong.

· For years participants from all sides of the Whois debate have expressed their opinions on various Whois issues, but very few of those were actually supported by anything more than anecdotal evidence.  We believe that the Whois studies provide an opportunity to substantiate or refute some of these opinions and the results will hopefully help the community move forward more effectively because of the availability of objective data.

· The RT stated in a subsequent statement in this paragraph that “The Review Team would welcome a more joined up approach, where such studies would provide a resource for the benefit of the entire ICANN Community as it decides, in a timely manner, actions necessary to remedy policy or policy implementation failures.”   We also welcome a more joined approach and hope that the study results will contribute to that goal.  Moreover, we commit ourselves to constructively cooperate toward that goal.
RySG Level of Support

1. Level of Support of Active Members:  Supermajority

1.1. # of Members in Favor:  11
1.2. # of Members Opposed:  0
1.3. # of Members that Abstained:    0
1.4. # of Members that did not vote:  2
2. Minority Position(s):  N/A
General RySG Information

· Total # of eligible RySG Members
:  14

· Total # of RySG Members:  13


· Total # of Active RySG Members
:  13

· Minimum requirement for supermajority of Active Members:  9

· Minimum requirement for majority of Active Members:  7
· # of Members that participated in this process:  TBD
· Names of Members that participated in this process:
1. Afilias (.info, .mobi & .pro)

2. DotAsia Organisation (.asia)

3. DotCooperation (.coop)

4. Employ Media (.jobs)

5. Fundació puntCAT (.cat)

6. ICM, Inc. (.xxx)

7. Museum Domain Management Association – MuseDoma (.museum)

8. NeuStar (.biz)

9. Public Interest Registry - PIR (.org)

10. Societe Internationale de Telecommunication Aeronautiques – SITA (.aero)

11. Telnic (.tel)

12. Tralliance Registry Management Company (TRMC) (.travel)

13. VeriSign (.com, .name, & .net)


· Names & email addresses for points of contact

· Chair:
David Maher, dmaher@pir.org
· Vice Chair:  Keith Drazek, kdrazek@verisign.com
· Secretariat:  Cherie Stubbs, Cherstubbs@aol.com
· RySG representative for this statement:  Chuck Gomes, cgomes@verisign.com
� All top-level domain sponsors or registry operators that have agreements with ICANN to provide Registry Services in support of one or more gTLDs are eligible for membership upon the “effective date” set forth in the operator’s or sponsor’s agreement (RySG Charter, Article II, RySG Membership, Sec. A). The RySG Charter can be found at http://www.gtldregistries.org/sites/gtldregistries.org/files/Charter_for_RySG_6_July_2011_FINAL.pdf


� Per the RySG Charter, Article II, RySG Membership, Sec.D: Members shall be classified as “Active” or “Inactive”. An active member must meet eligibility requirements, must be current on dues, and must be a regular participant in RySG activities. A member shall be classified as Active unless it is classified as Inactive pursuant to the provisions of this paragraph. Members become Inactive by failing to participate in three consecutively scheduled RySG meetings or voting processes or both. An Inactive member shall continue to have membership rights and duties except being counted as present or absent in the determination of a quorum. An Inactive member immediately resumes Active status at any time by participating in a RySG meeting or by voting.
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